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QUESTIONS PRESENTED 

1. Under Maryland law, was plaintiff negligent un¬ 
der the only situations that can be inferred from the 
evidence: 

(a) Plaintiff was struck by defendant’s train 
when he drove a truck on a crossing without stop¬ 
ping or slowing below 20 miles an hour, although 
a clear view of the track was obstructed; or alter¬ 
natively ; 

(b) As plaintiff approached the crossing at 20 
miles an hour, he could have seen defendant’s 
train if he had looked. He testified that he looked 
both wavs, saw no train and drove on the track 
without slackening speed. 

2. Under Maryland law, assuming both plaintiff and 
defendant were negligent, is the doctrine of last clear 
chance applicable when defendant’s train crew became 
aware of plaintiff’s peril 214 seconds before impact 
and immediately applied the brakes in emergency. 
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I 

COUNTER STATEMENT OF THE CASE 

The trial court directed a verdict for defendant 
after the close of plaintiff’s ease. Hence, the facts set 
forth below are based solely on evidence introduced by 
plaintiff in his efforts to prove the liability of defend¬ 
ant for his injuries. 

On August 2, 1951, at about 3:45 p.m., E.D.T., the 
plaintiff, Robert Albaugh, was driving a 1949 Reo 
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truck in roughly a southerly direction on Maryland 
State Highway No. 71 through the town of New 
Midway, Maryland. (J.A. 17-19; Tr. 9, 13-14) The 
day was clear and bright and the hard surfaced high¬ 
way was dry. (J.A. 65; Tr. 140) The windows of Al- 
baugh’s truck were down. (J.A. 24, 28; Tr. 32, 40) 
New Midway consists of a dozen or so houses, two 
stores, a garage, a post office, a railway express office 
and a warehouse. (J.A. 16,22; Tr. 7,29, PI. Ex. No. 6) 
At the southerly outskirts of the town, a single track 
of the defendant running between York, Pennsylvania 
and Frederick, Maryland, crosses Highway 71 in 
roughly an easterly and westerly direction. ( J.A. 16; 
Tr. 8; PI. Ex. No. 6) One of the aforementioned stores 
is on the left of the highway north of defendant’s 
track. The post office and other commercial buildings 
are on the right. (J.A. 22-23; Tr. 29-30; PI. Ex. No. 6) 
The buildings on Albaugh’s right as he approached 
the crossing extended to within about 70 feet of the 
railroad track. (PI. Ex. No. 6) 

There are plainly visible three signs warning of the 
presence of defendant’s railroad track to the north of 
the tracks on Highway 71. Just off the shoulder of 
the highway, and about 400 feet from the track, there 
is a sign upon which is painted the letters “HR” and 
a symbol indicating the proximity of the track. Just 
beyond that sign toward the crossing, “RR” is painted 
in large block letters on the highway. Plaintiff noticed 
this on the day of the accident. About 40 feet to the 
north of the track is a third sign, on which is painted 
the words “Railroad Crossing, Stop, Look and Lis¬ 
ten”. (J.A. 23-24; Tr. 31; PI. Ex. Nos. 1, 2 and 6) 
There was no indication that the railroad crossing 
was in other than good condition on August 2, 1951. 
To the north of the tracks and west of Highway 71 the 


ground was covered with weeds. In addition, there 
was a mound of earth covered with underbrush and 
weeds. (J.A. 19, 36, 42-43; Tr. 14, 66, 88-90) 
Although plaintiff’s witnesses disagreed as to the 
height of these weeds, they were not high enough to 
prevent a person located to the north of the track on 
Highway 71 from seeing a Diesel locomotive from a 
point a substantial distance from the north rail of the 
track if he looked. (J.A. 36, 44; Tr. 66, 90. PI. Ex. 
Nos. 2, 3, 4, 5 and 6) 

Plaintiff was aware of the existence of defendant’s 
track crossing Highway 71 at New Midway. He had 
driven this same truck across the track on several 
previous occasions and had crossed the track “a good 
many times” in his own car before August 2, 1951. 
Nor was this the first time he had crossed the track in 
the summertime. (J.A. 23, 28-29; Tr. 30-31, 41-42) 

Moreover, plaintiff was aware of the fact that de¬ 
fendant’s train crossed this intersection once in each 
direction every day, and that the train bound in an 
easterly direction for York might cross the inter¬ 
section of Highway 71 during the afternoon. (JJL 
17, 27; Tr. 9-10, 37-38) 

On this day plaintiff’s speed was 25 miles an hour 
as he drove into New Midway. (J.A. 19; Tr. 13-14) 
As he reached the warning sign painted on the high¬ 
way he slowed to 20 miles an hour. (J.A. 19, 23-24, 28; 
Tr. 14, 31, 39) Plaintiff never slackened speed there¬ 
after until the truck was struck on the right side at 
the cab by defendant’s train travelling in an easterly 
direction towards York. (J.A. 28; Tr. 39) 

Plaintiff testified that he started to look to the right 
just after he passed the store on the left side of the 
highway, but was unable to see clearly down the track 
to the right (or west) because of the mound of dirt 


4 


and the aforementioned weeds, but that when he 
reached a point to where he could “half see”, he 
looked to the right and then to the left. (J.A. 26-27; 
Tr. 36-37) He testified that he listened for a train but 
heard nothing although his hearing was “good”. 
(J.A. 19; Tr. 14-15) He testified that he never did see 
the train, and started to cross the track without 
slackening speed. (J.A. 19, 24, 28; Tr. 14, 33, 39) 

The train which struck plaintiff’s truck consisted 
of an engine, five cars and a caboose. (J.A. 46; Tr. 
97) The engine was 46 feet long, 14 feet high, and 
10 feet wide. (J.A. 45; Tr. 95) The crew included, 
among others, the engineer who was stationed on the 
right (or south) side of the cab, and the fireman, who 
was stationed on the left (or north) side of the cab. 
(J.A. 46-47; Tr. 98-100) 

Before leaving Frederick, about 3:10 p.m., E.D.T., 
the engineer tested the engine’s horn, bell and brakes 
all of which were operating properly. (J.A. 59-60; 
Tr. 129-130) Moreover, the engineer had occasion 
on that run to use the horn, bell and brakes several 
times between Frederick and New Midway, and found 
they were operating properly. (J.A. 60-61; Tr. 131- 
132) The engine was equipped with an emergency 
brake which was so constructed as to take effect only 
in a matter of seconds after it was applied. (J.A. 51, 
53-54, 56; Tr. 113, 117, 121) 

As the train approached New Midway it was 
travelling at a speed of 25 miles an hour. (J.A. 53; 
Tr. 116) The speed limit on this stretch of track was 
30 miles an hour. (Tr. 117) The engineer testified 
that when the engine reached the whistle post to the 
west of the intersection of Highway 71 he blew two 
long blasts on the whistle, followed by a short blast 
and then a long blast which continued until the col- 
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lision with plaintiff’s truck. At the same time the 
engine’s bell was continuously sounded. (J.A. 61; 
Tr. 132-133) The engineer kept his eyes straight 
ahead as he approached the intersection. (J.A. 62; 
Tr. 133) His view of Highway 71 to the left (or 
north) was blocked by the structure of the engine, 
and hence he never saw plaintiff’s truck before the 
collision. The engine had reached a point 80 or 90 feet 
from Highway 71 when the fireman shouted “Hold it.” 
The engineer immediately applied the emergency 
brake, but the crash occurred almost instantaneously. 
(J.A. 55, 62, 63-64; Tr. 120, 133, 136-138) The engine 
came to a halt about 200 feet beyond the point of im¬ 
pact. (J.A. 54; Tr. 118) 

n 

SUMMARY OF ARGUMENT 

The collision occurred in Maryland, and, accord¬ 
ingly, all substantive questions must be determined in 
accordance with Maryland law. 

Plaintiff contends that the trial court erred in hold¬ 
ing that he was contributorily negligent as a matter 
of law. He next asserts that, assuming the correctness 
of the trial court’s holding as to contributory negli¬ 
gence, it was error to decide as a matter of law that the 
doctrine of last clear chance is inapplicable to the facts 
of this case viewed in a light most favorable to 
plaintiff. 

Defendant concedes for the purposes of this appeal 
that the evidence relating to the actions of defendant’s 
agents was sufficiently contradictory to make the 
question of defendant’s negligence one for the jury to 
determine. On the other hand, there is no basis at all 
for plaintiff’s contention that the questions of con- 
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tributary negligence and last clear chance should have 
been submitted to the jury. 

That plaintiff’s position on contributory negligence 
is untenable is clear from his own testimony. He 
claimed that the crossing was obstructed, and yet he 
did not even slow down as he attempted to cross it. 
Moreover, it is clear from all of the evidence that he 
could not possibly have looked or listened before 
attempting to negotiate the crossing. Under con¬ 
trolling Maryland authorities, he was contributorily 
negligent as .a matter of law if he failed to take any 
one of these three elementary precautions: to stop; to 
look; or to listen. As a matter of fact plaintiff failed 
even to slow down sufficiently, or to keep his vehicle so 
under control, that he could stop promptly if circum¬ 
stances required him to do so. 

If, on the other hand, the evidence is viewed as estab¬ 
lishing that the crossing was not obstructed, plaintiff 
stands convicted of contributory negligence by his own 
testimony, the testimony of his witnesses, and the ex¬ 
hibits he relies upon to make a case. Plaintiff said he 
looked before crossing the tracks, but saw no train. 
But the train was there, that is certain. Moreover, it 
could be seen from a place of safety on the highway. 
It is obvious, then, that plaintiff either did not look 
at all or looked too soon and possibly too late. In either 
event, he was contributorily negligent as a matter of 
law and the trial court was right in not letting that 
question go to the jury. 

It is equally clear that the crew of defendant’s train 
could not possibly have avoided the collision after be¬ 
coming aware of plaintiff’s peril. Nor is there any 
basis for contending that the crew should have or could 
have known of plaintiff’s peril sooner. In situations 
like the one here presented, the courts of Maryland 
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have uniformly in a long line of decisions refused as 
a matter of law to let the question of last clear chance 
go to the jury. 

Thus, the trial court’s decision on the questions of 
contributory negligence and last clear chance was 
correct and should be affirmed. 

m 

ARGUMENT 

For the purpose of this appeal we shall accept the 
finding of the trial court that the question of defend¬ 
ant’s negligence would be for the jury to determine 
and not for the court. We shall therefore confine this 
argument to the questions of contributory negligence 
on the part of the plaintiff and the inapplicability of 
the doctrine of last clear chance. Since the collision 
occurred in Maryland, all substantive questions must 
be determined in accordance with Maryland law. 

At the outset of this discussion, it is appropriate to 
review briefly a few of the undisputed facts. It is not 
disputed that plaintiff did not stop before attempting 
to cross the railroad track; indeed that he did not even 
slacken his speed. It is not disputed that plaintiff was 
familiar with the crossing and the fact that defend¬ 
ant’s train traversed the crossing in an easterly direc¬ 
tion each afternoon. Nor is it disputed that defend¬ 
ant’s train was travelling only 25 miles an hour, and 
that the speed limit was 30 miles an hour on that stretch 
of track. Moreover, there is no dispute that the engi¬ 
neer never did see plaintiff’s truck before the accident, 
and that he applied the emergency brake immediately 
after the fireman’s warning shout and that the ensuing 
crash occurred almost instantaneously thereafter. 

Plaintiff is entitled to have the evidence viewed in a 
light most favorable to him. The evidence in this case 
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as it bears on the question of contributory negligence 
may be viewed in only two lights. One is that plain¬ 
tiff’s view of the track to his right was obstructed 
or partially obstructed, and he was, therefore, un¬ 
able to see the approaching train. This is the tenor 
of plaintiff’s own testimony. The second is that 
plaintiff’s view was not obstructed, and he would have 
been able to see down the track to the right for a sub¬ 
stantial distance if he had looked. This may be 
inferred from plaintiff’s and Underwood’s testimony 
that Plaintiff’s Exhibit No. 2 fairly accurately por¬ 
trayed the appearance of the crossing on the day of 
the accident, and the testimony of Underwood and 
Wetzel that the aforementioned weeds were not high 
enough to obstruct the view of a Diesel locomotive 
from Highway 71. 

We are at all times confronted with plaintiff’s 
categorical statement that he looked before he reached 
the crossing but did not see the train. Thus, the most 
favorable view of the evidence from the plaintiff’s 
standpoint would seem to be that his view down the 
track was obstructed by weeds. Although plaintiff’s 
testimony in this respect is not worthy of belief, and 
should be rejected by the Court in view of the over¬ 
whelming evidence to the contrary, nevertheless wre 
shall show that plaintiff was guilty of contributory 
negligence as a matter of law even if this testimony 
is given credence. We shall also show that plaintiff 
was contributorilv negligent as a matter of law if it be 
assumed that the view to plaintiff’s right was not 
obstructed. 
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1. Plaintiff’s failure to stop, look and listen at 

THE RAILROAD CROSSING IF IT WAS OBSTRUCTED CON¬ 
STITUTED CONTRIBUTORY NEGLIGENCE AS A MATTER 
OF LAW 

The law as established by the courts of the State of 
Maryland is that a plaintiff is contributorily negligent 
as a matter of law if the evidence shows “some 
prominent and decisive negligent act” on the part of 
the plaintiff “which directly contributed to the acci¬ 
dent and was the proximate cause thereof, and such 
negligent act must be of such prominent and decisive 
character as to leave no room for difference of opinion 
thereon by reasonable minds.” National Hauling Con¬ 
tractors Co. v. Baltimore Transit Co., 185 Md. 158, 44 
A. 2d 450 (1945) ; State to Use of State Accident Fund 
v. Carroll-Howard Supply Co., 183 Md. 293, 37 A. 2d 
330 (1944); Baltimore Transit Co. v. Lewis, 174 Md. 
618,199 A. 879 (1938). 

Conceding, arguendo, that plaintiff’s view to the 
right was partially blocked by weeds, a prominent and 
decisive negligent act sufficient to qualify under the 
above rule is failure on the part of the driver of a 
motor vehicle to stop, look and listen before crossing r. 
railroad track where a clear view thereof is obstructed. 

This principle was firmly established in the laws of 
Maryland even before the decision in the early case of 
Philadelphia W. B. By. Co. v. Hogeland, 66 Md. 149, 
7 A. 105 (1886). Chief Judge Alvey of the Court of 
Appeals of Maryland phrased the applicable rule which 
has been uniformly followed up to the present time: 

“The rule is now firmly established in this state, 
as it is elsewhere, that it is negligence per se for 
any person to attempt to cross tracks of a railroad 
without first looking and listening for approach- 
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ing trains; and, if the track in both directions is 
not fully in view in the immediate approach to 
the point of intersection of the roads, due care 
would require that the party wishing to cross the 
railroad tracks should stop, look, and listen before 
attempting to cross. Especially is this required 
where a party is approaching such crossing in a 
vehicle, the noise from which may prevent the 
approach of a train being heard. And if a party 
neglect these necessary precautions, and receives 
injury by collision with a passing train, which 
might have been seen if he had looked, or heard if 
he had listened, he will be presumed to have con¬ 
tributed, by his own negligence, to the occurrence 
of the accident; and, unless such presumption be 
repelled, he will not be entitled to recover for any 
injury he may have sustained. This is the estab¬ 
lished rule, and it is one that the courts ought not 
to relax, as its enforcement is necessary as well 
for the safety of those who travel in railroad 
trains as those w T ho travel on the common high¬ 
way s.” 

The Hogeland case was followed in Glick v. Cumber¬ 
land <£• W. Electric By. Co., 124 Md. 308, 92 A. 778 
(1914) involving a collision at an obstructed crossing, 
the Court of Appeals of Maryland stating that: 

“. . . a railroad track is a signal of danger, and 
that one attempting to cross it must, in order to 
avoid the imputation of negligence, first look and 
listen, and, if the view be obstructed, stop, look, 
and listen for an approaching car, is a principle 
too firmly rooted in the law of this state to admit 
of any further question. It expresses the fixed 
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standard of necessary caution and care . . 

(92 A. at 780) 

In Pennsylvania R. Co. v. Yingling, 148 Md. 169, 
129 A. 36 (1925), the court was able to infer that the 
view of the tracks to the left of the intersection at 
which the accident occurred was obstructed until the 
front of the plaintiff’s truck was within 15 or 18 feet 
from the nearest rail. This, as the Court said, was 
all the more reason for the plaintiff to exercise 
prudence before crossing the track. 

“The recognized rule in this state is that it is 
negligence per se for any person to attempt to 
cross tracks of a railroad without first looking and 
listening for approaching trains, and that this 
duty continues until the tracks are reached. If 
the view of the track is not fully in view in both 
directions in the immediate approach to the cross¬ 
ing, due care would require that the party in¬ 
tending to cross the railroad tracks should stop, 
look and listen before attempting to cross.” 
(129 A. at 40) 

In State to Use of Cullen v. New York, P. & N. R. 
Co., 127 Md. 651, 96 A. 809 (1916) the view of the 
deceased, who was riding a bicycle, was obstructed by 
freight cars standing on the defendant’s tracks. In 
fact the crossing was altogether obstructed except for 
a lane 18 or 20 feet wide through which traffic passed 
to cross the tracks. The evidence showed that he 
failed to slacken his speed as he attempted to cross the 
tracks. He was struck and killed by a backing train. 

The trial court refused to let the case go to the jury 
because of the deceased’s failure to stop. The Court 
of Appeals of Maryland upheld this ruling, stating: 


“The view of the track was no doubt greatly 
obstructed by the cars upon the switch . . . but 
this fact did not lessen the care and caution to be 
exercised by Cullen in crossing it, but on the 
contrary imposed upon him greater care and 
caution in approaching and crossing the same. 

* * * 

“It may have been that Cullen could not have 
seen the moving train until he had reached a point 
within a few feet of the tracks. He was, however, 
riding upon a bicycle, and at this point he could 
easily have stopped and dismounted and there 
looked and listened for an approaching train, 
which, as shown by the evidence, he failed to do, 
but rushed headlong into the passing train, 
meeting his death . . (96 A. at 810-811) 

This rule declaring a traveller to be negligent per se 
for failing to stop, look and listen before crossing an 
obstructed railroad crossing has been uniformly 
followed by the highest court of Maryland. See, for 
example, Crawford v. Baltimore Transit Co., 190 Md. 
381, 58 A. 2d 680 (1948); Baltimore Transit Co. v. 
Lewis, 174 Md. 618, 199 A. 879 (1938); Baltimore <£• 
O. R. Co. v. Bruchy, 161 Md. 175, 155 A. 346, 347 
(1931); Annapolis W. & B. Ry. Co. v. State to Use of 
Hickox 104 Md. 659, 65 A. 434 (1906); State to Use of 
Mantuso v. Western Maryland R. Co., 102 Md. 257, 62 
A. 754, 756 (1905); Philadelphia dc B. C. R. Co. v. 
Holden, 93 Md. 417, 49 A. 625 (1901) ; Co wen v. Wat- 
son, 91 Md. 344, 46 A. 996, 998-999 (1900); State to Use 
of Price v. Cumberland cf* P. R. Co., 87 Md. 183, 39 A. 
610, 612 (1898). 

The only Maryland authority relied on by plaintiff 
in support of his contention that the trial court erred 
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in its ruling on contributory negligence is Krause v. 
Baltimore <£* O. R. R. Co., 183 Md. 664, 39 A. 2d 795 
(1944). It is clear, however, that plaintiff can find no 
support there. In that case, there was substantial evi¬ 
dence that the accident occurred when it was dark, that 
the headlight of the engine was not burning, that no 
whistle was blown or other warning signal given, that 
the plaintiff slowed to 10 miles an hour, and looked 
both wavs and listened, and that as he crossed the 
furthest of 4 tracks a dark object approached from the 
left and collided with his automobile. The Court held 
the foregoing to be sufficient to take the question of 
contributory negligence to the jury, but pointed out 
that if the accidents had occurred in daylight: 

“. . . the Court would have no difficulty in finding 
appellant guilty of contributory negligence as a 
matter of law.” (39 A. 2d at 798) 

Plaintiff says that his view of the track was ob¬ 
structed by weeds. He also says that he did not 
slacken speed. He thus finds himself on the horns of 
a dilemma, because if that testimony is given credence 
he was contributorily negligent as a matter of law 
under the Maryland authorities. For it is clear that 
stopping was the minimum safety precaution plaintiff 
was required to take as a reasonable and prudent man 
under the circumstances he says confronted him. He 
was also required to look and listen. And. even if it 
could be argued that plaintiff w^as not under an abso¬ 
lute duty to stop, he certainly had a duty to slow suf¬ 
ficiently to be able to stop promptly if necessary. 
Small v. Pennsylvania R. Co., 65 App. D.C. 112, 80 
F. 2d 704 (1935) (applying Maryland law); compare 
Meh ring v. Pennsylvania R. Co., 158 Md. 310, 148 A. 
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459 (1930). It is undisputed that plaintiff did not 
take this precaution. 

That plaintiff also obviously failed to look, and 
was contributorily negligent on that basis alone, 
will be shown hereinafter. Moreover, it is abundantly 
clear that plaintiff was contributorily negligent be¬ 
cause, notwithstanding his testimony to the contrary, 
he obviously failed to listen. His window was down; 
his hearing was normal; and there can be no doubt 
that the train—an engine, five cars and a caboose 
coming at 25 miles an hour—could have been heard 
if plaintiff had really listened. As the Court of 
Appeals of Maryland said of a similar set of facts: 

“It is difficult to understand how anvone who was 
not deaf . . . could have failed to hear the train 
running 35 or 40 miles an hour, at such a place, 
if he had listened.” Annapolis, W. B. By. Co. 
v. State to Use of Hickox, 104 Md. 659, 65 A. 434, 
435 (1906). See also Baltimore Transit Co. v. 
Lewis, 174 Md. 618,199 A. 879 (1938). 

And, if the noise of plaintiff’s truck impeded his 
hearing, plaintiff was under a duty to eliminate that 
impediment. Thus the Court of Appeals of Maryland, 
in Western Maryland By. Co. v. Davidson, 192 Md. 119, 
63 A. 2d 319 (1949) heid the plaintiff to be negligent 
as a matter of law for failing to lower his windows 
and turn off his motor and windshield vipers and 
listen for an approaching train. 

Nor can plaintiff be heard to say that his negligence 
may be excused because no whistle was blown and no 
crossing gate signal or watchman v’as maintained 
by the defendant at this crossing. Philadelphia & 
B. C. B. Co. v. Holden, 93 Md. 417, 49 A. 625, 628 
(1901). State to Use of Silver v. Philadelphia, B. & 
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W. R. Co., 120 Md. 65, 87 A. 492 (1913). See also 
Passman v. West Jersey & S. R. R. Co., 68 N. J.L.719, 
54 A. 809 (1903), relied upon in State to the Use of 
Cullen v. New York, P. & N. R. Co., 127 Md. 651, 96 A. 
809 (1916). 

In summary, assuming that his view to the right was 
obstructed, plaintiff’s conduct constituted negligence 
in three separate and distinct respects; his failure to 
stop, his failure to look and his failure to listen. As a 
matter of law each of such negligent acts must have 
contributed to the accident. State for Use of Morrow 
v. Washington, B. & A. Ry. Co., 145 Md. 285, 125 A. 
538, 539 (1924). The trial court’s finding as to con¬ 
tributory negligence must be affirmed. 

2. Assuming plaintiff’s view was not obstructed, his 
obvious failure to look at all or to look in time 

BEFORE CROSSING THE TRACK CONSTITUTED CON¬ 
TRIBUTORY NEGLIGENCE as a matter of law 

We shall now make the alternate assumption that 
plaintiff’s view to the right down the track was not 
obstructed. If this were so, then it follows either that 
plaintiff’s testimony that he looked to the right and 
then to the left is not worthy of belief, or that he looked 
too early and possibly too late; because there is not the 
slightest question that the train was there and would 
have been seen by plaintiff if he had looked. 

A long unbroken line of cases decided by the Court 
of Appeals of Maryland has firmly established the 
principle that one who claims he looked but did not see, 
when the physical facts show he must have seen if he 
had looked, is not worthy of belief. Western Mary¬ 
land Ry. Co. v. Davidson, 192 Md. 119, 63 A. 2d 319 
(1949); Baltimore Transit Co. v. Lewis, 174 Md. 618, 
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199 A. 879 (1938); State for Use of Morrow v. 
Washington, B. <£ A. Ry. Co., 145 Md. 285, 125 A. 538 
(1924) ; Evans v. Baltimore, C. <£* A. Ry. Co., 133 Md. 
31,104 A. 112 (1918) ; Maryland Elec. Rys. v. Beasley, 
117 Md. 270, 83 A. 157 (1912) ; Phillips v. Washington 
<£ R. Ry. Co. of Montgomery County, 104 Md. 455, 
65 A. 422 (1906); Northern Cent. Ry. Co. v. McMahon, 
97 Md. 483, 55 A. 627 (1903) ;Cowen v. Watson,§l Md. 
344, 46 A. 996 (1900). 

The rule was forcefully stated in Maryland Elec. 
Rys. v. Beasley, supra: 

“It has been repeatedly held in this state that 
when one who can see and hear says he looked and 
listened, but did not see or hear an object, which 
if he had really looked and listened he must have 
seen or heard, such testimony is unw’orthy of con¬ 
sideration. . . .” (83 A. at 160) 

The plaintiff in Phillips v. Washington & R. Ry. 
Co. of Montgomery County, 104 Md. 455, 65 A. 422 
(1906) was struck by a streetcar of the defendant 
coming from Rockville towards Washington as he 
attempted to cross the tracks on horseback. The 
evidence showed that he could have seen up the track 
towards Rockville a substantial distance if he had 
looked. 

Plaintiff said he halted his horse and looked in both 
directions, but saw no car approaching from either 
direction. On the strength of this evidence, the trial 
court granted an instruction directing the jury to 
return a verdict for the defendant on the ground of 
contributory negligence. 

The Court of Appeals affirmed, holding the act of 
the plaintiff was so clear, decisive and prominent as to 




amount to contributory negligence, and no room was 
left for ordinary minds to differ in respect to the con¬ 
clusion to be drawn from the facts presented. 

The court pointed to evidence relating to distances 
and speeds which showed the plaintiff must have seen 
the streetcar if he had looked, and condemned the 
plaintiff’s testimony in the strongest kind of language: 

“If the approaching car could have been seen 
by the appellant in time to avoid the collision had 
he looked in the direction it was moving, and he 
says he did not see it, then it follows that he did 
not see it solely because he did not look, notwith¬ 
standing he says he did look, unless it is shown 
that his eyesight was so defective that it was im¬ 
possible, by reason of that fact, for him to see it. 
But there is no pretense that his vision was im¬ 
paired, and hence the conclusion is irresistible 
that, though he says he looked, he failed to see the 
approaching car because he did not look; and, if 
he did not look before crossing the tracks, he was 
guilty of sheer contributory negligence.” (65 A. 
at 423) 

In Baltimore Transit Co. v. Lewis, 174 Md. 618, 
199 A. 879 (1938), the Court of Appeals of Maryland 
reversed the trial court’s refusal to direct a verdict 
for the defendant on the ground that the plaintiff was 
contributorily negligent as a matter of law. The upper 
court’s decision was based on the plaintiff’s own 
testimony which showed he was familiar with the 
crossing at which the accident occurred, that he had 
his automobile under control, and that he was cognizant 
of the “stop, look and listen” sign. He testified that 
he stopped, looked to his left, then to his right and 
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proceeded across the tracks without looking again. His 
car was struck on the left bv defendant’s streetcar. 
The court found plaintiff’s testimony unbelievable, 
pointing out that “had he looked or even listened, it 
would have been a practical impossibility for him not 
to have seen and heard the approach of the car in time 
to have remained at his place of safety.” (199 A. at 
884). Moreover, the court said, it would place an 
unusual strain upon the imagination to hold that 
plaintiff heard no noise from the onrushing streetcar, 
from the point where his car had to be in order to cause 
the accident. 

Attention is also called to State to Use of Silver v. 
Philadelphia, B. & W. B. Co., 120 Md. 65, 87 A. 492 
(1913), the facts of which were similar to those of the 
instant case. There, the deceased was killed by one of 
the defendant’s trains when he attempted to drive a 
buggy across the tracks near Odenton, Md. Although 
there was a whistle post near the crossing, there was 
evidence that the whistle was not blown and no danger 
signals were given. However, the Court of Appeals 
of Maryland pointed out that there were warning 
signs on each side of the crossing, and, moreover, “rail¬ 
road tracks are themselves some warning of danger.” 

The court noted the following facts: The deceased 
was familiar with the crossing; a train running at 
50 miles an hour would necessarily make much noise 
which should have been heard; there was a view for a 
substantial distance down the track from a point 
26 feet from the nearest rail; while the tracks them¬ 
selves could not have been seen from the crossing, a 
train could be; there was nothing to show that the 
deceased was not in full possession of his senses of sight 
and hearing. Continuing, the court said: 
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“The photographs offered by the plaintiffs, to¬ 
gether with the other evidence, make it difficult to 
understand why any one would have attempted to 
cross the tracks when he knew, or could easily 
have known by the use of his senses, that a train 
was approaching, and in the absence of eye¬ 
witnesses or other explanation it would seem that 
it must have been owing to what has caused so 
many accidents at grade crossings — that he 
assumed he could get over before the train 
reached him, and took the risk of not doing so.” 
(87 A. at 494) 

The facts of the instant ease are almost identical 
in substance to the foregoing cases. Thus, plaintiff 
here testified: 

“Q. What did you do as you approached the 
railroad crossing? 

“A. I looked to my right and I looked to my 
left and didn’t see no train in sight.” (J.A. 19, 
Tr. 14) 

* * * 

“Q. Did you ever see the train? 

“A. Not the day it hit me I didn’t see it.” 
(J.A. 24, Tr. 33) 

* * * 

“Q. When did you start to look to the right for 
the train ? 

“A. As soon as I got down there where I could 
half see. I couldn’t half see—them weeds and 
stuff growed up. I looked to the right, then looked 
to my left. 
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“Q. Can you tell us where you started to look 
in relation to the stores. . . .? 

* * * 

“The Witness. I was past the store that sets on 
your left. 

* * * 

“The Court. You had passed the warehouse? 

“The Witness. A little bit, not far. 

“Q. Is that the store they sometimes call Mr. 
Haugh’s store ?” 

* * * 

“A. Yes.” (J.A. 26-27, Tr. 36-37) 

This testimony, when read in the light of plaintiff’s 
Exhibit No. 6, shows conclusively that plaintiff was at 
least 40 feet from the track when he looked to the 
right, and could “half see”. The evidence also showed 
that the fireman first became aware of plaintiff’s peril 
when the engine was 80 or 90 feet from the crossing. 
The engine was travelling 25 miles an hour, or 36.7 feet 
per second, and hence reached the crossing between 
2.18 and 2.45 seconds after the fireman’s warning shout. 
At the time it was sighted, the truck, travelling 20 
miles an hour or 29.3 feet per second, was between 
64 feet and 72 feet from the crossing. At that point 
the engine must have been visible to plaintiff. More¬ 
over, it is clear from the photograph exhibits that had 
plaintiff stopped his truck at a safe distance just north 
of the track and looked to the right, he could have 
seen a distance of many yards down track. (PI. Ex. 
Nos. 2, 3, 4 and 5). 

Furthermore, plaintiff’s main witness, Underwood, 
testified as follows with respect to the view to the right 
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down the track from a point on Highway 71 north of 
the track: 

“Q. Were the weeds high enough to obstruct 
the view of the train from the highway? 

“A. They could have been high enough to 
obstruct the track, not the engine. 

* * * 

“Q. You are speaking from a position in the 
highway. 

“A. That’s right.” (J.A. 36-37; Tr. 66) 

How then could plaintiff have failed to see defend¬ 
ant’s train if he looked? The answer can only he that 
he failed to look. Under controlling Maryland au¬ 
thorities his testimony that he did look is discredited 
and not worthy of belief. Failing to look, he was con- 
tributorily negligent as a matter of law. 

Just as firmly established in the Maryland law is the 
principle that a traveler approaching a crossing is 
negligent per se if, once he looks, he fails to continue 
looking until reaching the tracks. Ford v. Baltimore 
Transit Co., 199 Md. 25, 85 A. 2d 474 (1952); Bear¬ 
ing Service Co. v. Baltimore Transit Co., 197 Md. 1, 
77 A. 2d 779 (1951); Downey v. Baltimore Transit 
Co., 197 Md. 245, 78 A. 2d 666 (1951); Crawford v. 
Baltimore Transit Co., 190 Md. 381, 58 A. 2d 680 
(1948); National Hauling Contractors Co. v. Balti¬ 
more Transit Co., 185 Md. 158, 44 A. 2d 450 (1945); 
Foos v. United Rys. & Electric Co. of Baltimore, 136 
Md. 540, 110 A. 849 (1920). 

The cases discussed below will demonstrate the 
application of this principle by the highest court of 
Maryland. In Downey v. Baltimore Transit Co., 197 
Md. 245, 78 A. 2d 666 (1951), the plaintiff’s taxicab 


was struck by defendant’s streetcar. Plaintiff testified 
that he looked to his left as he approached the inter¬ 
section, and saw nothing. When he was a few feet 
from the track he saw the streetcar, but it was too 
late to avoid the collision. This, the Court of Appeals 
said, was enough to show negligence on the part of the 
plaintiff because: 

“. . . it was the duty of the plaintiff not only to 
look before starting across the intersection but to 
keep on looking until the track, the real point of 
danger, was reached. Had he done so he could 
have seen the streetcar in time to stop and avoid 
the collision. It was a plain case of looking too 
soon and too late.” (78 A. 2d at 667) 

In Crawford v. Baltimore Transit Co., 190 Md. 381, 
58 A. 2d 680 (1948), the plaintiff testified that he 
looked to his left when his truck was about 25 
feet from the defendant’s tracks and saw no streetcar. 
He then looked to his right, shifted into low gear and 
started across the tracks. When his front wheels were 
on the track he heard a noise, looked again to his left 
and saw, about 40 feet away, the streetcar which struck 
him. 

This, the Court of Appeals of Maryland said, was 
a ease of looking too soon and too late to avoid the 
accident. Such conduct constituted contributory 
negligence as a matter of law. 

“It was not only his duty to look before starting 
to cross the intersection but to keep on looking 
until the track, the real point of danger, was 
reached.” (58 A. 2d at 683) 

If a more favorable inference from plaintiff’s 
standpoint is that his view was partially obstructed 
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when he looked as he passed the store on his left then, 
over and above the fact he had a duty to stop, he had 
the duty to look again before he reached the track, the 
point of real danger. The plan of the scene of the 
accident (PI. Ex. No. 6) and the pictures (PI. Ex. 
Nos. 2, 3, 4, and 5) are physical proof that plaintiff 
had a clear view to the right (east) down the track 
from a completely safe distance from the north rail 
of defendant’s track. 

Finally, regardless of whether the view at the cross¬ 
ing was obstructed or whether it was unobstructed, 
plaintiff at all times had the duty: 

“. . . to keep his vehicle so under control that 
if . . . due care . . . would under the circum¬ 
stances require him ... to stop, he will be able 
to stop.” Small v. Pennsylvania R. Co., 65 App. 
D.C. 112, 114, 80 F. 2d 704 (1935). 

Failing to adhere even to this minimum standard, 
plaintiff was contributorily negligent as a matter of 
law. 

3. The doctrine of last clear chance is inapplica¬ 
ble TO THE FACTS OF THIS CASE 

The trial court correctly ruled as a matter of law 
that the facts of this case do not permit the applica¬ 
tion of the doctrine of last clear chance. This doctrine, 
as it has been applied by the courts of the State of 
Maryland, is set forth in the early case of Western 
Maryland R. Co. v. Kehoe, 83 Md. 434, 35 A. 90 (1896). 
There, the Court of Appeals of Maryland said: 

“As no one has a right to be negligently or wrong¬ 
fully on a railroad track, the company owes no 
duty to a person so situated to anticipate that he 
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will be in such a position; but if its servants see 
him in a place of peril, though he be wrongfully 
or negligently there, then the duty arises to avoid 
injuring him, if possible. The duty which the 
company owes to such a person originates only 
when the perilous position is seen or known by the 
company’s servants. When, therefore, a plaintiff 
is wrongfully or negligently on the tracks of a 
railroad in a position of peril—as the prayer we 
are considering assumes- was the fact in the case 
at bar,—the duty of the company to use due care 
to avoid injuring him arises at the moment the 
servants of the company see and become aware 
of his peril; and hence, to sustain this branch of 
the prayer, it was essential for him to show— 
First, that the company’s servants had knowl¬ 
edge of his peril; secondly, that they had that 
knowledge in time to avert an injury; and, 
thirdly, that they failed to exert proper care to 
avoid the injury after acquiring knowledge of the 
peril. Until the employees are made aware of the 
peril arising from an act of negligence on the part 
of the plaintiff, they are under no obligation to 
assume that he will be negligent, or will be in a 
dangerous place which he has no right to occupy; 
and, consequently, they owe him no duty to 
anticipate that he will be where not to be [sic], or 
to guard in advance against the possible, or even 
probable, results of his unknown wrongful 
occupancy of the tracks. And as they owe him no 
such duty, their failure to perform it is not an act 
of negligence on the part of the company.” (35 A. 
at 94-95) 

The definition of the doctrine included in appellant’s 
brief was originally stated in Legum v. State for Use 


25 


of Moran, 167 Md. 339, 173 A. 565 (1934). It is as 
follows: 

“The basis of the doctrine of last clear chance is 
that the actor either has actual knowledge, or is 
under some legal duty which charges him with 
knowledge, (a) that if he persists in a course 
which he is pursuing it will result in injury to 
another, (b) which the other cannot because of 
ignorance or disability be reasonably expected to 
avoid, (c) when the actor either has or is 
chargeable with that knowledge in time by the 
exercise of ordinary care to avoid injuring the 
plaintiff, but (d) fails to do so.” (173 A. at 572) 

Moreover, it is firmly established that the doctrine 
of last clear chance is applicable only when the de¬ 
fendant’s negligence in not avoiding the consequence 
of plaintiff’s negligence is the last negligent act. It 
can never be invoked when the plaintiff’s act is the 
final negligence. National Hauling Contractors Co. v. 
Baltimore Transit Co., 185 Md. 158, 44 A. 2d 450 
(1945); Baltimore Transit Co. v. Revere Copper & 
Brass, Inc., 194 Md. 611, 72 A. 2d 4 (1950) ; McNab v. 
United Railways & Electric Co., 94 Md. 719, 51 A. 421 
(1902). If the facts show that the negligence of the 
plaintiff and defendant are concurrent, that alone 
would take the case out of the operation of the 
doctrine. National Hauling Contractors Co. v. Balti¬ 
more Transit Co., supra. 

The highest Court of Maryland has as a matter of 
law uniformly refused to apply the doctrine in rail¬ 
road accident cases where there was no showing that 
the engineer could have stopped his train or so checked 
its speed that the collision would have been averted. 
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Colgate <£ Co. v. United Railways & Electric Co. of 
Baltimore, 156 Md. 472, 144 A. 519 (1929); State to 
Use of Cullen v. New York, P. <Sc N. R. Co., 127 Md. 
651, 96 A. 809 (1916); Northern Cent. Ry. Co. v. 
McMahon, 97 Md. 483, 55 A. 627 (1903). See also 
National Hauling Contractors Co. v. Baltimore 
Transit Co., supra. 

Accordingly, the trial court’s refusal to apply the 
doctrine of last clear chance in this case must be 
affirmed if the evidence, viewed in a light most 
favorable to plaintiff, impels the conclusion that upon 
becoming aware of plaintiff’s peril defendant’s agents 
did everything they could to avoid the accident. 

The evidence indisputably shows, as the trial court 
found, that the fireman, stationed on the left, first 
became aware of plaintiff’s peril when the engine was 
80 or 90 feet from the crossing. 1 As shown heretofore, 
the engine reached the crossing between 2.18 and 2.45 
seconds after the fireman’s warning shout. At the 
time of this shout of “Hold it”, the plaintiff’s truck 
was bet’ween 64 feet and 72 feet from the crossing. 
The fireman, seeing the truck proceeding toward the 
crossing at unslackened speed, shouted to the engineer. 

There is not one shred of evidence in the record to 
refute the engineer’s testimony that he immediately 


1 Although this fact was incontrovertibly established by the 
evidence, it was disputed by appellant’s counsel before the court 
below. In his brief on this appeal, however, counsel impliedly 
refers to the dispute, but states that the fireman called out 
“Hold it” “at least 80 feet prior to the public road crossing.” 
(Br. 4) No doubt counsel’s abandonment of his unsupported 
assertion that the engine was more than 200 feet from the cross¬ 
ing when the fireman shouted “Hold it” was prompted by the 
trial court’s devastating arithmetical analysis thereof. (J.A. 12- 
13) 
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applied the brakes in emergency. His testimony as to 
this and the events immediately thereafter was as 
follows: 

“Q. Now, for the sake of having the story in 
complete narrative form I am going to ask you 
again what you did when you heard the brakeman 
cry out ‘Hold it’, or the fireman? 

“A. Put my hand around to the left and 
throwed my brakes in emergency. 

“Q. Was there any interval of time between the 
time the fireman cried out ‘Hold it!’ and the time 
you did that? 

“A. Well, I did it just as fast as I could 
probably do it with my left hand. 

“Q. Is it normal for you to operate the brake 
with your left hand? 

“A. Yes, sir. 

“Q. Is the brake on your left as you sit in the 
cab? 

“A. That’s right. 

“Q. And then after that did the impact with 
the truck occur? 

“A. Well, might as well just say it just went 
bang, bang, and it was all over. 

“Q. When you snapped your fingers you 
meant . . . 

“A. I mean the first crack when I put the brake 
on it went bang, then bang again. 

“Q. It happened that rapidly? 

“A. That’s right.” (J.A. 64, Tr. 137-138) 

The foregoing facts are very similar to those con¬ 
fronting the Court in Tilghman v. New York , P. & N. 
R. Co., 127 Md. 675, 96' A. 812 (1916). There, the 
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engineer first saw the plaintiff, who was riding a 
bicycle, when he was about 40 or 50 feet from the 
crossing. When the plaintiff was 15 or 17 feet away, 
and the engineer realized he was about to cross the 
track, the engineer shouted “Look out there!”, 
grabbed his emergency brakes and put them on. The 
engineer testified that this was the only thing he could 
do to stop the engine. The court made the following 
statement with respect to this evidence: 

“. . . when the engineer discovered the peril 
of the deceased, he did all that the law required 
of him to do to avoid the injury and to prevent the 
accident. . . .” (96 A. at 813) 

Appellant’s sole basis for contending that the 
engineer failed to do all he could to avert the collision 
is the fact that the engine was still travelling 25 miles 
an hour when it struck plaintiff’s truck. He points 
to the testimony of the engineer that the engine slowed 
down “at once” upon application of the emergency 
brakes. He contends from the foregoing that the 
engineer failed to apply his brakes as quickly as he 
should have. 

This conclusion conveniently ignores the engineer’s 
positive testimony that he applied the brakes im¬ 
mediately following the fireman’s warning shout. It 
ignores the additional positive testimony that by “at 
once”, was meant “a matter of seconds”, or “just as 
soon as the air gets back in that distance.” It ignores 
the reaction time of the normal human being (placed 
at % of a second by appellant’s counsel), and the fact 
that the crash occurred in less than 2% seconds after 
the cry of “Hold it”. In other words, it ignores 
positive evidence that the engineer could not have 
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slackened the speed of the train before the collision 
occurred. 

¥ Appellant complains that an extra 4/10 of a second 

would have given him only a frighteningly near miss, 
and urges that the engineer should have “slowed” 
down “at once”. It is unfortunate that plaintiff’s 
fate should have hung in such a balance, but that is 
not the fault of the engineer. He did everything in 
his power to avoid injuring the plaintiff. Plaintiff, 
by his foolhardiness or inattention, frustrated these 
desperate efforts. 

Moreover, the evidence conclusively shows that 
plaintiff committed the last negligent act. The train 
was moving at 25 miles an hour. Plaintiff, as we 
have shown, was between 64 and 72 feet from the 
crossing when first seen by the train crew. At 20 
miles an hour, he could easily have stopped before 
reaching the track. The engineer could not avoid 
the accident, since the collision did take place, and 
*•' the evidence shows that he did all in his power to 
brake the train. The train crew after sighting plain¬ 
tiff had no opportunity to avoid the accident. Plain¬ 
tiff, had he looked up, could have stopped the truck. 
Since he owed a duty to look and keep looking, the 
■v last negligent act contributing to the accident must 
have been his. 

Nor can plaintiff contend that defendant’s train 
speed, making it impossible for the train to avoid the 
collision, charges defendant with liability under the 
- doctrine of last clear chance. The test is—what op¬ 
portunity did defendant have, not should hare had. 
Prosser, Torts, p. 415. As the Restatement puts it: 

( 

“. . . The fact that the train could have stopped 
in the distance between the two points, had it been 
* going at the lawful speed is not enough to make 
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the defendant liable to the negligent plaintiff.” 
Restatement, Torts, § 479, note f. 

Maryland law is to the same effect. National 
Hauling Contractors Co. v. Baltimore Transit Co., 
185 Md. 158, 44 A. 2d 450 (1945) ; Foos v. United Rys. 
<Sc Electric Co. of Baltimore, 136 Md. 540, 110 A. 849 
(1920). 

Thus, on the evidence in the case the last act of 
negligence was that of plaintiff. There is no evidence 
supporting any argument that the last negligent act 
was that of the defendant. 

The cases relied on by plaintiff in urging the 
applicability of the doctrine of last clear chance are 
distinguishable from the instant case on their facts. 
In Reading Company v. Bowman, 183 F. 2d 347 (4th 
Cir. 1950), the evidence showed that the plaintiff’s 
automobile stopped at the tracks, and then drove some 
15 seconds, covering 35 feet, before it was hit. The 
train was only travelling from 10 to 12 miles an hour. 
The engine crew had an unobscured view of the plain¬ 
tiff but they were not watching. The fireman testified 
that he was preoccupied with looking for a railroad 
signal. Despite the slow rate of speed of the train, it 
pushed the plaintiff’s car 468 feet, and his major 
injury occurred after the car had been pushed 342 feet. 

Thus the doctrine was there applied where the 
defendant was negligent after the impact, when only 
the defendant could have cheeked the train before the 
helpless plaintiff was carried almost 350 feet to the 
spot of injury. We have no such facts here. Defend¬ 
ant’s agents in the instant case were themselves 
helpless to avoid a situation which, due to plaintiff’s 
carelessness, arose with no advance warning. Just as 
soon as it did arise, everything was done by the 
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engineer that could possibly have been done to avert 
the disaster. 

> Louisville & N. R. Co. v. Tucker, 211 F. 2d 325 (6th 

Cir. 1954) involved, in part, the question of whether 
the defendant had complied with the Tennessee “Look 
Out” Statute, which required defendant to keep a 
look out ahead and to avoid accidents with every 
means possible. It should be noted that it was no 
defense for non-compliance that the accident would 
have occurred even if the statutory precautions had 
been observed. 

In that case there was contradictory evidence as 
to whether the automobile was seen so late as to make 
compliance with the statute an impossibility. More¬ 
over, the fireman in effect admitted on cross- 
examination that the emergency brake was not applied 
immediately after the automobile was sighted. Thus, 
the questions of whether the automobile was seen or 
should have been seen in sufficient time and whether 

* the engine crew did all it could have done to avoid 
the collision were for the jury to determine. 

Again, the facts are completely foreign to the 
situation here. There is no evidence at all to support 
an assertion that the fireman should have seen plain- 

v tiff sooner. On the contrary, the evidence shows that 
the fireman was keeping a careful lookout on the left, 
and shouted his warning as soon as he sighted plaintiff. 
Furthermore, there is nothing to contradict the 
engineer’s testimony that he applied the emergency 

* brake just as soon as he possibly could. 

The conclusion is, thus, inescapable that the engineer 
could not have stopped his train or checked his speed 
in time to avoid colliding with plaintiff. Under the 
clear and uniform rulings of the highest court of 

* Maryland, the doctrine of last clear chance is as a 
matter of law inapplicable to the facts of this case. 


CONCLUSION 


The plaintiff, by failing to stop, look and listen at a 
railroad crossing with which he was familiar and 
which he claims to have been obstructed or partially 
obstructed, was contributorily negligent as a matter 
of law. Likewise he was guilty of contributory 
negligence as a matter of law if the evidence is viewed 
as establishing that the crossing was not obstructed. 
The evidence shows conclusively that he could have 
seen the train from a safe position in the highway if 
he had looked. Either his testimony that he looked 
but did not see the train is not worthy of belief, or he 
looked too soon and too late. In either case he was 
contributorily negligent under controlling Maryland 
authorities. 

The facts of this case, as a matter of law, do not 
permit the application of the doctrine of last clear 
chance. Evidence introduced by the plaintiff shows 
beyond any doubt that defendant’s crew took every 
possible step to avoid the accident the moment plain¬ 
tiff’s peril became apparent. Nor is there any evi¬ 
dence to support even a bare inference that defend¬ 
ant’s crew could have or should have become aware of 
plaintiff’s peril sooner. 

For these reasons, plaintiff is barred from recovery 
as a matter of law, and the judgment of the District 
Court should be affirmed. 
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